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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and A R S. Section
12-124(A) .

This matter has been under advi senent since the tine of
oral argument on August 26, 2002. This decision is nmade within
30 days as required by Rule 9.8, Maricopa County Superior Court
Local Rules of Practice. This Court has considered the record
of the proceedings fromthe Scottsdale Cty Court, the Menoranda
and argunents of counsel.

Appel l ant, Craig Judson Browder, was accused on April 7,
2001 of the crimes of: (1) Failure to Drive Wthin a Single
Lane, a civil traffic matter in violation of AR S. Section 28-
729.1; (2) Speed G eater than Reasonable and Prudent, a civi
traffic matter in violation of AR S. Section 28-701(A); (3)
Driving While Intoxicated, a class 1 m sdeneanor in violation of
AR S. Section 28-1381(A)(1); (4) Driving wwth a Bl ood Al cohol
Content of .10 or Higher Wthin 2 Hs of Driving, a class 1
m sdeneanor in violation of AR S. Section 28-1381(A)(2); and
(5) Extreme DU, a class 1 m sdeneanor in violation of AR S.
28-1382(A). Appellant entered pleas of not guilty to these
charges. Appellant filed a Motion to Dism ss based upon an
all eged violation of his right to counsel. The trial court held
an evidentiary hearing on this notion on Septenber 4, 2001. At
the conclusion of the evidentiary hearing, the court took that
i ssue under advisenent and by a later mnute entry dated
Septenber 5, 2001, denied Appellant’s Mdtion to Dism ss. The
parties submtted the issue of guilt or innocence to the tria
court and waived their rights to a jury. Appellant was found
gui lty/responsi ble of all charges. Appellant has filed a tinely
Notice of Appeal in this case.

The only issued raised by the Appellant is his contention
that the trial court erred in denying his Mdtion to D sm ss.
Appel | ant asserts that his right to counsel was violated by the
Scottsdal e Police refusal to allow Appellant to call his friend
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(a bartender working in a bar) and by the inposition of a tine
[imt upon Appellant’s attenpts to contact counsel by tel ephone.

A DU suspect has a limted right to a “reasonabl e
opportunity to consult with an attorney” by tel ephone. This
right is limted by the requirenent that a Defendant’ s exercise
of the right to consult with an attorney nust not interfere with
the State’'s need to tinely collect evidence of intoxication.?

The trial court made specific and detailed findings of fact
inits denial of Appellant’s Mtion to D sm ss:

...the Court finds that the Defendant,
after having exercised his right to contact
| egal counsel, was afforded a reasonabl e
opportunity to contact |egal counsel of his
choice for at least 30 mnutes. The testinony
of the Defendant was that between 12:40 a.m
and 1:10 a.m, he could have nade nore phone
calls but waited for the returned tel ephone
call of an attorney at whose tel ephone nunber
the Defendant had |l eft a nmessage. Because it
becane tine critical to draw blood within two
hours of driving and the apparent unwi | |ingness
of the Defendant to allow the blood draw to
take place (since a warrant had to be obtai ned)
the investigating officer curtailed the
Def endant’s tel ephone usage. The refusal to
all ow the Defendant to use a phone at the
hospital was in the officer’s concern for
safety and not a limtation upon Defendant’s
right to contact an attorney. Lastly, Defendant
testified that he was rel eased from cust ody
wi thin an hour of the bl ood draw which woul d
have all owed the Defendant tinme to contact
counsel for the purpose of preserving any
evi dence.

1 Kunzler v. Superior Court, 154 Ariz. 568, 744 P.2d 669 (1987).
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Accordingly, the court finds that the
Def endant was not deprived of his constitutional
right to counsel and his Mdtion to Dismss is
t herefore denied. ?

The trial judge’ s rulings are supported by the record which
reflect that Appellant had at |least 30 mnutes to tel ephone and
speak with an attorney. This was certainly a “reasonable
opportunity” to contact and consult w th counsel.

Though not raised by either party, Appellant was convicted
of Counts 4 and 5 (Count 4 is Driving with a Blood Al cohol
Content of .10 or Higher, and Count 5 is Extreme DU ) and it
appears that these charges are nultiplicitous. These double
j eopardy issues are questions of |law which nmust be reviewed de
novo by this Court.3

The double jeopardy clauses in the United States and
Arizona Constitutions prohibit conviction for an offense and its
| esser included offense.* The crime of Driving with a Blood
Al cohol Content G eater than .10 or nore [A.RS. Section 28-
1381(A)(2)] is a lesser offense of Extrene DU . The el enents
for each crinme are identical wth the exception that the crine
of Extrenme DU requires an additional elenment of having a bl ood
al cohol content greater than .18. The test for a |esser
i ncluded offense was summarized by Judge Erlich in State .
Vel ch,® as:

An offense is a | esser included of fense
if it is conposed solely of sone, but not all,
of the elenents of the greater offense so that
it is inpossible to conmmt the greater offense
Wi thout also cormitting the | esser. Put another

M nute entry of Septenmber 5, 2001

State v. Welch, 198 Ariz. 554, 12 P.3d 229 (App. 2000).
I d.

ld., 198 Ariz. at 556, 12 P.3d at 231.
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way, the greater offense contains each el enent
of the | esser offense plus one or nore el enents
not found in the | esser (citations omtted).®

When two convictions are based on one act, and one is the | esser
included offense of the other, the |esser conviction nust be
vacat ed. ’

For the reason that the appropriate renedy appears to this
Court to be to vacate the conviction of Count 4 [Driving with a
Bl ood Al cohol Content G eater than .10, in violation of A RS
Section 28-1381(A)(2)], this Court need not address a nmnultiple
(doubl e) punishnent argunent that mght be nade. Clearly,
A RS Section 13-116 is not violated when this Court vacates
t he conviction for Count 4.

This Court, therefore, <concludes, as did the Court of
Appeals in State v. Welch® that vacating the conviction of the
| esser included offense is the appropriate and correct renmedy in
this case.

I T I'S ORDERED vacating Appellant’s conviction for the crine
in Count 4, Driving with a Blood Al cohol Content in Excess of
.10, a class 1 msdeneanor in violation of A R S. Section 28-
1381(A) (2).

I T IS FURTHER ORDERED affirm ng Appellant’s convictions and
findings of responsibility in Counts 1, 2, 3, and 5.

IT IS FURTHER ORDERED renmanding this case back to the
Scottsdale City Court for all further and future proceedings in
this case.

6 1d., citing State v. Cisneroz, 190 Ariz. 315, 317, 947 P.2d 889.891
(App. 1997).

"1d.; State v. Chabolla-Hi nojosa, 192 Ariz. 360, 965 P.2d 94 (App.1998);
State v. Jones, 185 Ariz. 403, 916 P.2d 1119 (App.1995).

¢ Supr a.
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